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United Sttes B'aatﬁﬂct'( ’?g}s;t
Southert Lo

Qoitad States District Court
' IN THE UNITED STATES DISTRICT COURT ENTERED. T
sep 1 2003 FOR THE SOUTHERN DISTRICT OF TEXAS ,
g LAREDO DIVISION SEP 19 2003
sThy, Gler

chael N, WRIYe Michael N. Mitby, Clark
w Laredo Diviaan
TIMOTHY D. PRUITT,
INDIVIDUALLY AND ON BEHALF
OF ALL OTHER PERSONS IN THE
UNITED STATES SIMILARLY

SITUATED
Plaintiff,

V. Civil Action No. L-03-21
KAUFMAN AND BROAD HOME
CORPORATION, N/K/A, KB HOME,
KB HOME, INC., KB HOME, KB
HOME LONE STAR, L.P. AND

KB HOME LAREDO, L.P.,
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Defendants.

MEMORANDUM AND ORDER

Plaintiff seeks a declaratory judgment invalidating the “binding arbitration” provisions in
contracts between Defendants and members of the Plaintiff class. Defendarits are in the business
of constructing and selling homes, and the class that Plaintiff seeks to represent consists of
purchasers of those homes.

Plaintiff complains that the arbitration provisions conflict with a 1979 Consent Decree
between the Defendants and the Federal Trade Commission (“FTC”), and also with a subsequert
court order enforcing that Decree. Defendants filed a Motion to Dismiss asserting that the Court
lacked subject matter jurisdiction, and Plaintiff lacked standing. The Court has reviewed the

extensive briefing by the parties, as well as an amicus brief submitted by the FTC in response to

230

the Court’s request, and now GRANTS the Defendants’ Motion to Dismiss.
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Insofar as the lawsuit requires the Court to enforce the Consent Decree, Plaintiff lacks
standing to seek that relief. The Court is in agreement with the FTC’s exposition of the case law
strictly limiting the standing of non-parties to enforce consent decrees to which the governmerit
is a party. At a minimum, Plaintiff must show not only that he was an intended third-party
beneficiary of the Consent Decree, but also that “the parties intended the third party to be able to
sue to protect that benefit.” Securities and Exchange Commission v. Prudential Securities Inc.,
136 F.3d 153 (D.C. Cir. 1998) (emphasis added). Even if the Court were to find that Plaintiff s
an intended third-party beneficiary, Plaintiff can point to no language in th: Consent Decree
clearly manifesting any intent to give third parties the right to sue to protect the benefits
conferred on them. In the absence of such a clear indication, Plaintiff lacks standing to proceed.

If, as Plaintiff urges, the case does not require enforcement of the Consent Decree, this
Court lacks subject matter jurisdiction. Because the adversaries are non-diverse, the only
possible basis for subject matter jurisdiction is the presence of a federal question. 28 U.S.C.

§ 1331. The Complaint, however, identifies no federal question other than the fact that the
lawsuit “involves the interpretation and enforcement of a federal consent decree between KB
Home and the United States of America....” Given that Plaintiff may not enforce the Consent
Decree, jurisdiction must be founded solely upon interpretation of the Decree. Yet the proper
interpretation of the Decree is not in dispute. The parties agree that the Decree requires
Defendant to use a model warranty that does not contain a binding arbitration clause, and that the
1991 court order enforces that requirement.

Therefore, the only issue in this case is whether the disputed contractual provisions are
unenforceable because of the existence of the Consent Decree and court order. The tests for

invalidating private contractual provisions, and the evidence that may be submitted to prove
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illegality, are questions of state contract law. The existence of the Consent Decree, does not give
rise to a federal question. “[T]he mere presence of a federal issue in a state cause of action does
not automatically confer federal-question jurisdiction.” Merrell Dow Pharmaceuticals Inc., v.
Thompson, 478 U.S. 804, 813 (1986). See also MSOF Corp. v. Exxon Corp., 295 F.3d 485 (5th
Cir. 2002) (existence of a federal consent decree does not create federal question jurisdiction
where legal effect of decree is “initially a state law question”) (original emphasis).

For the foregoing reasons, the Complaint is hereby DISMISSED.

IT IS SO ORDERED.

re
SIGNED this ﬁ day of September, 2003.

- L -.A—L___.
KEI LLISON

UNITED STATES DISTRICT JUDGE
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